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Attached is the revised strategy for the inplenmentation
and enforcenent of the asbestos denolition and renovation
requi rements. The April 6, 1984 Asbestos Strategy Docunent
was issued concurrently with the repromul gati on of the
asbest os NESHAP. The goal of the 1984 strategy was to attain
100% conpl i ance through the inplenentation of an inspection
plan. According to the 1984 strategy an inspection plan
coul d consist of inspecting “all source, all contractors, or
any ot her program consistent with the Agency goal of 100.
conpliance.” Because the annual notification rate has risen
dramatically and is expected to be well above 50,000 for FY
88, it is no longer feasible for nost agencies to inspect al
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sites. Inspecting all contractors may be the best alternative
for an effective inspection plan, however, the 1984 strategy
did not fully describe how such a plan would be i npl enent ed.
After auditing three Regional asbestos NESHAP enf orcenent
prograns, the Inspector Ceneral's office remarked that the
1984 strategy "does not provide additional criteria for,
devel opi ng an effective inspection strategy." The revised
strategy provides the criteria for targeting inspections anong
a field of an estimated 5,000 contractors as opposed to

sel ecting inspection sites fromover 50,000 notifications.

| nspection efforts focused on contractors should result in a
nore resource effective enforcenent program

Maj or changes have been nade to the original conputer tracking
systemdescribed in the draft revised strategy. In response to
regi onal comments the national tracking systemwl| be in
DBASE Il format rather than CDS. This will allow tracking of
t he nunber of notifications and associ ated conpliance activity
In each state, as opposed to worksite |ocation for each
notification. Regions will be expected to send quarterly
reports of the data el enents contained in APPENDI X A of the
revised strategy to Headquarters, preferably through

el ectronic transm ssion. The aggregated nati onw de dat abase
information will be used to target inspections and pronote

enf orcenent options as described in the strategy.

A new section on outreach has been added to the strategy
descri bi ng nmet hods of communi cation with the regul ated com
munity. Qher additions include new appendi ces on identifying
non-notifiers, EPA technical assistance, generic 113(a) and
tenmporary re-training orders, and finalized guidance on
contractor listing. Each originally drafted section of the
revi sed strategy has been nodified to acconmodate comments
fromthe Regions, OIS and ALAPCO

Since the asbestos NESHAP programis primarily del egated
to the State, the success of their strategy depends on
I mpl enent ati on and cooperation fromthe States. It is
i mportant that the States understand that the tracking system
will contain a nationw de dat abase of contractor conpliance
histories, and that the States will utilize this tracking
system extensively. Any questions or comments shoul d be
addressed to JimEngel of ny staff at 382-2877.

At t achnent
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Asbest os denolition and Renovat ion Enforcenent Strategy

| nt r oducti on

Asbestos is recogni zed as a human and ani mal carci nogen
and, conbined wth cigarette snoking, a powerful co-carcinogen.
Mal i gnant di seases caused by asbestos exposure include
bronchi al carcinoma, |ung adenocarci noma, pleural and
peritoneal nesathelioma, alinmentary tract carcinoma, and tunors
of other site. Asbestosis, a fibrotic |lung di sease caused by
asbestos fibers, is also associated wth [ong-term exposure.

These di seases are |inked to anbient environnental
exposures as well as to occupational exposures. To reduce
anbi ent exposures and the acconpanyi ng health risk, EPA
regul at ed asbestos under the National Em ssion Standards for
Hazardous Air Pollutants (NESHAPS). This enforcenent strategy
docunent has been prepared in order to ensure conpliance with
t he NESHAP standard. By specifying actions to be taken and a
procedure to follow, this strategy will provide effective and
uni form enforcenent of the standard by Regi ons and del egat ed
States. This strategy docunent $s also intended to provide
enphasi s and assurances to Regional Ofices and States that
asbestos occupies a high priority and that EPAis totally
commtted to a strong enforcenent posture.

Backqgr ound

EPA first promul gated the asbestos NESHAP on April 6, 1973.
Parts of the standard were in the formof work practice
(nonnunerical) requirenments. The Suprene Court held, in Adano
Wecking Gonpany v. United States, 434 U S. 275 (1978) that
t hese were not em ssions standard within the neaning of the
1970 A ean Air Act. Since EPA, at the tine the asbestos
regul ati ons were pronul gated, had authority to pronul gate and
enforce only em ssion standards, the Court upheld dism ssal of
the crimnal enforcenent action brought agai nst Adano for
violations of 8112(c)(l)(b) of the 1970 Act.

On August 7, 19?7, 8112(e) we. added to the Act to
specifically authorize design, equipnent, work practice, and
operational standards. Al though regul ation promnul gated since
that tinme could contain work practice standards, there was doubt
as to the way of dealing with regulations pronmulgated prior to
that tine. EPA repronul gated many of the asbestos work practice
standard on June 19, 1978. However, sone work practices were
not repromul gated, and were not consi dered enforceabl e by
This led to confusion and greatly hindered litigation efforts.
In an attenpt to end this confusion and ensure all aspects of
t he asbestos NESHAP are enforceabl e, EPA repromul gated the



entire asbestos standard in April of 1984.

The strategy docunent presented here addresses training,.
I nspection techni ques, judicial and adm nistrative enforcenent
nmechani sns, and ot her aspects essential for a successful,
program of conpliance wth the repronul gated regul ati ons.
Flexibility is provided so that the enforcing authority, be it
the EPA Regional Ofice or the delegated State or | ocal agency,
may sel ect other options, provided a high | evel of conpliance
I's achieved. The strategy also is designed to ensure
coordi nati on between EPA Regions and their del egated States.
Since 38 States presently have asbestos enforcenent del egati on,
It is essential these States feel a part of the process and
have the capability and desire to successfully enforce the
st andar d.

An EPA Conpliance Data System anal ysis showed that the
nunber of denolition and renovation sources is greater than
that of all other asbestos source categories conbined, and the
conpl i ance status nmuch worse. The strategy is thus limted to
the renovation and denolition category. An additional reason
for this limtation is that since renovation and denolitions
are transitory operations, they are nore difficult to inspect
and require specific enforcenent guidance. This limtation
does not nean ot her asbestos sources shoul d be ignored, but
nmeans rather that EPA believes the States have sufficient
know edge of these other sources to do a satisfactory job
wi t hout additional gui dance.

Summary of Requl ati ons

Bef ore di scussing the conponents of an effective strategy,
it is necessary to briefly outline the requirenments of the
denolition and renovation provisions. These provisions are
found at 40 CFR Part 61 Subpart M The owner/operator of a
denolition or renovation is exenpt, pursuant to 861.145(b) and
(d}, fromemssion reduction requirenents if |ess than 80
linear nmeters (260 linear feet] of friable asbestos materials
covering pipes or lese than 15 m 2(160 ft %) of friable asbestos
material covering other facility conponents is involved, and
notification provision of 861.146(a),(b), and (c)(l)-(5) are
met for denolitions.

Section 61. 147 concerns the wetting, stripping and
renmoval of friable asbestos. It provides that friable
asbestos materials used on any pipe, duct, boiler, tank,
reactor, turbine, furnace or structural nenber shall be
adequately wetted during stripping, and then renoved fromthe
bui I di ng. When prior authorization is obtained from EPAupon
t he appropri ate denonstrati on nmade pursuant to 861.147(c) (1)
and (2) of unavoi dabl e equi pnent danage, a |ocal exhaust



ventilation and coll ection systemmay be used to prevent
emssions to the outside air. Section 61.147(e} requires
that stripped or renoved asbestos materials be wet during al
stages of denolition or renovation and rel ated handling
operations, and 861.147(f) allows alternative to wetting
during freezing tenperatures. Section 61.145(c) exenpts
denolition operations, pursuant to a State or |ocal order, on
structurally unsound buildings fromall requirenments except

t hose enunerated in the subsection.

In addition, 861.152 prohibits any visible em ssion from
the col |l ection, packaging, transporting, or depositing of
asbestos fromany denolition or renovation, and requires that
asbestos waste be deposited at acceptabl e waste di sposal
sites. 861.156 prohibits visible emssion froman active
wast e di sposal site except under specified and limted
conditions. Because of regulatory limtations this strategy
concentrates on asbestos renbval operations as opposed to
asbestos waste transportation and disposal. Wen the
asbestos NESHAP is revised to allow for nore attention to
asbest os waste di sposal requirenents, Regions and states
shoul d i ncrease their oversight of those requirenmentn. In
the interimthe strategy shoul d include a program of
I nspecting each disposal site to determne what are the usual
practices with respect to waste handling. After these
initial inspections, performrandomnulti-day inspections to
observe the actual disposal of wa~te at each site, and
determ ne who put waste into the landfill during the period
of surveillance so that responsibility could be as~igned to
contractors if inproper disposal practice. are noted at the
landfill.

Strategy Conpcnents

1. Qutreach - EPA and the del egated agenci es coul d
approach enforcenent of the asbestos NESHAP by devoting
resources entirely to catching owners/operaeors in the act
of violating NESHAP requirenents and taking appropriate
enf orcenent neasures. However, enforcenent of the NESHAP
could be easier and nore effective if it is directed towards
a regulated community aware of EPA requirenents rather than
a regul ated community unsure of those requirenents. By now
owner s/ operators should be famliar wth the NESHAP, but
sonetinmes they could benefit from EPA gui dance such as past
EPA applicability determ nations.

There are many net hods of devel oping a conpliance
assi stance conponent to an enforcenent program A panphl et
cont ai ni ng easy-to-underst-and expl anations of the regul a-
tions and phone nunbers of appropriate agency personnel who
can provide further assistance can be distributed to renoval



contractors and anyone el se concerned with the hazards

I nvol ved with asbestos renoval. Another way for EPA and
del egat ed agencies to provide conpliance assistance is to
neet the regulated community in person. Sem nars and
denonstrati on workshops presented to contractors and owners
and nmanagers of commercial buildings can be greatly
effective. In addition, discussion foruns with schoo
district admnistrators, architects, lenders, real estate
groups, and insurance agency representatives can create a
general public awareness of asbestos hazards and EPA

regul atory requirenents. Radio talk shows concerning
asbestos hazards w Il produce the sane effect. EPA s Hazard
Abat ement Assi stance Branch (HAAB), fornerly Asbestos Action
Program of the Ofice of Toxic Substances (OTS) offers

t echni cal assistance to the public through training

sem nars, telephone contact with the public, guidance
docunents, and ot her neans which are all described in
APPENDI X L. EPA and the del egat ed agenci es shoul d nake a
significant commtnent to public education and outreach to
create increased awareness and understandi ng of the
regul ati ons anong the regul ated conmunity and an at nosphere
of agency-contractor cooperation.

2. Contractor Training - Mst states have establi shed
sone type of contractor certification or training program
for asbestos renoval. Further, the Mdel Accreditation Plan

under the Asbestos Hazard Energency Response Act (AHERA)
requires that all states establish accreditation prograns
for persons who inspect, devel op nanagenent plans, or

desi gn-or conduct response actions in schools. APPEND X |
lists the status of the state certification requirenments for
all states. States which have not yet adopted certification
requi rements for asbestos renoval workers may have to nmake
greater use of the outreach nethods described in section 1
to educate contractors as to what inspectors expect to find
at a renoval site in order to verify conpliance wth the
NESHAP. HAAB asbestos renoval training is provided by the
O fice of Toxic Substances (OIS) in response to |egislation
enacted for the Asbestos in Schools program The HAAB
training centers and the training they provide are di scussed
on pages 4-6 of Appendix L. In addition to providing
training on canpus, sone of these institutions schedule
training sessions at other |ocations nationw de.

Regi ons shoul d encourage states to adopt contractor
certification requirenents for NESHAP renoval activity.
Considering that contractors already need to be certified
for renmoval work under the Asbestos Hazard Energency
Response Act (AHERA), a logical way for states to require
certification under the NESHAP i s by expandi ng the AHERA



certification requirenent to all denvolition/renovation
contractors.

3. Inspector Training - Inspector effectiveness at
finding violations and docunenti ng evidence at subject
denolition and renovation sources is the basis for EPA s
asbest os NESHAP enforcenent program The only way to ensure
this effectiveness is to provide inspectors wth training on
I nspection procedures and safety, and to famliarize them
wi th the NESHAP and ot her pertinent regulations. To help
acconplish this, SSCD has established the Asbest os NESHAP
| nspecti on Workshop a cl assroom training program avail abl e
to the Regions and states. |In light of the many changes in
EPA asbest os enforcenent since the |Inspection Wrkshop
began, SSCD is currently revising the Wrk~hop Manual and
will periodically review and update the revised nmanual in
the future. This nmanual should be published in April 1988
for distribution to the Regions and del egat ed agenci es.

Agenci es shoul d al so consi der sending their asbestos
I nspectors to one of the HAAS training centers identified
in APPENDI X L so that their inspectors wll be aware of what
certified renoval contractor are being taught about
conplying with the asbestos NESHAP. Because nost asbestos
NESHAP i nspections are conducted by state and | ocal
I nspectors, it is inportant to encourage the del egated
agencies to send their inspectors to both the SSCD and HAAB
training, as-well as any contractor certification training
provided at the state |evel.

4. |Inspections - Inspections provide the foundation for
al | asbestos NESHAP enforcenent actions for substantive vio-
| ati ons, and are therefore of primary inportance in
enforcing the NESHAP. |n nost cases it is necessary for the
I nspector to enter active renoval areas both to determ ne
conpliance and to coll ect evidence of any non-conpliance

The following is a list of positive inspection
t echni ques:

® Bring copies of the NESHAP regul ations to the inspection
site to | eave with owner/operators and for the inspector's
own reference: ~

® To the extent possible assess the site to be inspected, in
conpliance with Section 114 and 4th Anmendnent require-
ments, prior to making your presence known;

e Along wth presenting credentials, provide a calling card
for future reference by the facility owner/contractor:



® (Cearly identify the line of authority between all parties
I nvol ved, i.e., subcontractor, oversight contractor,
general contractor, owner, etc.:



Use a standard checklist and conplete as nmuch information
as possible before entering a contamnated area in order
to mnimze the tine in the contam nated area

In addition to asking the appropriate representative if he
or she is anare of the regul ations, ask themto verb"
descri be their understanding of the regul ation:

Carry only essential itens into the contam nated area,
Itens such as a clipboard can be | eft outside:

Sanpl es shoul d be taken at every site inspected. Wen
sanpl e. are taken, |abel imediately-and | oq nunber onto
t he i nspect $on checklist and | oq onto a chai n- of - cust ody
form

Phot ograph wi t h wat er proof automatic caneras;

Esti mate the anount of asbestos in linear or square feet
by pacing off or using a tape neasure;

Al ways conduct a quick to-the-point wap-up neeting and
i nformthe owner/operator of findings, but do not
interpret the regulation or nmake conpliance

det erm nati ons;

To the extent possible reference all discussions to
specific requirenents in the regul ati on bei ng enforced,

Al ways wear appropriate safety gear.

The inspection techniques referred to three itens

whi ch are especially inportant equi pnent for asbestos
NESHAP i nspectors - checklist, canera, and safety gear.
Thi s equi prent, described below, is considered standard
| nspecti on gear.

a)

Checklist - In order to reliably docunent evidence
of conpliance status at each subject worksite, the

I nspector nust enter all pertinent information onto
a reasonably detail ed checklist while the findings
of the inspection are fresh in nenory. The i nspector
shoul d conpl ete as much of the checklist as possible
prior to entering the worksite. So as not to nake:
the checklist an itemrequiring decontam nation,

t he i nspector should not bring the checklist ins~de
the renoval area, but instead conplete the rest of
the checklist entries imedi ately after conducting

t he inspection. A good checklist such as the exanple
shown in Appendix Hw Il provide the inspector an



outline of what to | ook for during the inspection.
In order to conplete the checklist the inspector
must enter the renoval area. This reflects EPA' s
policy that inspectors shoul d, whenever possible,
observe asbestos work practices in progress in order
to assess conpliance. Wen the barrier to a

contai nnent area is transparent or when asbestos
fibers are rel eased outside the contai nment area, it
may not be necessary to enter the renoval area to
observe work practices. However, because sanpl es
are to be taken during each inspection, it may stil
be necessary to enter such a site to collect sanple.

I f an inspection reveals NESHAP viol ati ons the

I nspector should wite a report summari zing the

I nspection and speci fying the conditions unique to
the work site which could not be entered onto the
st andar di zed checkl i st.

b) Canera - Photographi ng renoval activity can provide
sonme of the strongest evidence of non-conpliance.
Suppl yi ng inspectors with reliable caneras is
necessary to ensure that photographic evidence wll
contribute to the agency's cause should a civil
action becone necessary. Waterproof automatic
canera are especially useful in the wet environnent
found at many renoval site and will endure
decont am nati on showers.

C) Safety Gear - EPA's nost recent gui dance concerning
safety gear for asbestos inspectors is contained in the
May 1987 “InterimHealth and Safety Cuidelines for EPA
Asbest os I nspectors.” These guidelines should be
referenced to ensure inspector protection.

| nspections reported in the conputer tracking system
outlined in APPENDI X A and subsequently reported into SPM5 nust
consi st of sanple collection and observation of work practices
whenever possible. Regional and del egated agency inspectors
shoul d be attentive to the positive inspection techniques and
I mpl ement t hem whenever possible as well. O course, if an
I nspector arrives at an unfinished renoval site when no renoval
activity is occurring, the inspector wll be unable to present
credentials and questions to the appropriate representative,
observe work practices, and conduct a “wap-up" neeting to
i nfformthe owner/operator of specific violations found, but
will still be able to take sanpl es and phot ographs and conpl ete
a standardi zed checklist as nmuch as possible. It may still be
possi bl e to nmake a conpliance determ nation based on the
evi dence present ed.



5. lnspection Training - The nunber of notifications
recei ved by EPA and the del egated agencies has risen from
20,537 in 1985 to 29,081 in 1986, and in 1987 this figure rose
to 43,496. Because of this trenendous increase, Regions and
t heir del egat ed agenci es nust nake nore efficient use of
I nspectors' tine by inplenenting a targeting system which
strategically identifies which notifications or contractors
to follow up with inspections.

The conputer tracking systemdescribed in Appendix Ais
designed to assist agencies in targeting their inspections. The
I nstructions contai ned in Appendi x A establishes conventions
for the input and retrieval of contractor records, and because
the entire inspector targeting nethod which follows is based on
the use of the conputer tracking program these instructions
shoul d be reviewed carefully. It will be required of al
del egat ed enforcenent agencies to use the tracking programfor
I nspection targeting. Prioritizing inspections by identifying
renmoval sites where violations are nost likely to occur wll
enabl e Regions and their del egated agencies to nmake nore
efficient use of resources. |Inspection priority should be
based on a sinple evaluation of conputer tracking data
i nvol ving the assessnent of contractor conpliance history.
Tables 1 and 2 illustrate this sort of evaluation. Table 1
lists criteria discerned fromthe conputer system and criteria
found on individual ratifications to be prioritized, and gives
nunerical ratings for each criteria. By assigning nunerical
ratings to the tracking and notification criteria identified in
Table 1, the inspection priority pertaining to each
notification received can be determ ned by conparing the
sumation of the ratings to the rankings listed in Table 2.
This eval uation,'or a conparable nethod of eval uation, should
be done for each renoval activity to determne the need for
I nspecting each work site.

TABLE 1 Tracking Citeria

Contractor is-Listed as Descri bed
in Section 7 of this~Docunent
Contractor Viol ated~at Least Once
During 3 Most Recent |nspections
Contractor has Not Been

| nspected for Two Year
Contract or has Not

Been I nspected in past year
Contractor is Not Certified

by an Approved Accredited Program
Contractor has a Recent

Trend of -Notification Violations



Notification Oiteria

No Notification Received
Late Notice Received
Notice M ssing Location,

Dat es and/ or Anmount of Asbestos
Noti ce Mssmg Gher Itens . .
Wrksite in Qccupi ed Buil ding or

Area of H gh Popul ati on Density

TABLE 2 Priority Ranki ng
TOP Priority 10 or above
HGH Priority 5-9
LOWVPriority 0- 4

An inspection targeting eval uati on establishes inspection
priority based on conmputer tracking data. It does not Iimt
I nspections to the criteria listed in Table 1. Gtizen
conpl aints cannot be recorded in the conputer tracking
system but they should be followed up with inspections based
on agency judgnent.

Non- Notifiers

In addition to the criteria listed in Table 1, special
attention should be given to renoval jobs for which no
notification was received. As docunented in the |In~pector
Ceneral 's asbestos NESHAP audit report , efforts to identify
non-notifiers should include:

e Checking building permts or public works files:

e Review ng waste disposal site records:

e Discussing consistent underbidders with national
denolition contractors:

e Coordinating with state, county, and city departnments of
bui I ding and health, and with Federal offices such as OSHA
and Departnment of Educati on:

e Review ng publications such as National Wecking and
Sal vage Journal, newspapers, and nagazi nes.

Regi on 3 has researched the probl emof identifying non-
notifiers and has docunented their findings in a report which
has been incorporated as APPENDI X F. Seven |icencing and
permtting agencies and several landfills in Philadel phia, PA
and R chnond, VA were visited and record/file reviews were
conducted. In these two cities Region 3 found that review ng
records (e.g., manifests, contracts) at the landfills was the
nost productive nethod of identifying non-notifiers.



Because of differing | evels of asbestos NESHAP enforce-
nment fundi ng anong del egat ed agenci es, sone agencies w ll be
capabl e of inspecting HHGH and TOP priority work sites as
well as sonme LONpriority sites, while other agencies nmay be
limted to inspecting nostly TOP priority sites. Wen
del egated agencies are finding it increasingly difficult to
maintain a high |l evel of asbestos NESHAP i nspections due to
funding limtations, they should adopt cost effective altern-
ative enforcenent nechani sns whi ch when conbi ned wi th nodest
i nspection levels, will allow these agencies to nmaintain or
enhance their present enforcenent posture. Such alternatives
are discussed in the foll ow ng section.

6. ProgramAlternative s - Sone states have renmarked that
mai ntaining their established inspection levels is difficult
because of many changi ng denmands bei ng pl aced on the program
In order to accommodat e these states while maintaining or
enhanci ng their established enforcenent posture, Regions
shoul d seek an agreenent which includes the incorporation of
either of the following optional requirenents into their
state enforcenent program coupled wth the inspection
targeting programoutlined previously. When conbined with a
penalty policy of sufficient stringency for each violation
type, the adoption of such requirenents woul d be an accept -
abl e state asbestos NESHAP enf orcenent program nodification.

|. Certification

This alternative entails the adoption of a state-w de
contractor certification program where the follow ng
m ni mum requi renments woul d appl y:

At | east one supervisor certified in asbestos renoval

shal |l be present at each affected NESHAP renoval site when
renoval work is ongoing. Certification shall be attained
only by satisfactory conpletion of training at a state
approved training program one of the EPA-approved courses
identified in APPENDI X L, or any equival ent course. Any
state enploying this enforcenent alternative shal

exercise the authority to revoke the certification of any
removal contractor found to be in violation of NESHAP -
requi renments. Wen a contractor becones |listed as
described in Section 6 of this docunent, certification
shoul d be revoked automatically. Certification

requi renents devel oped under AHERA, and expanded for al
denolition and renovation activities, would nmeet this
requi rement. Each certification training course nust

i ncl ude the foll ow ng:

a) Education about the hazards of asbestos exposure,
b) darification of NESHAP requirenents,



Training in renoval procedures,
Training in transportati on and di sposal procedures,
Saf ety training.

Asbest os Mani f est

Del egat ed agencies can inplenent this alternative by
requiring waste shipnment manifests for all asbestos waste
shipnments fromaffected sources. The manifest should be
simlar in detail and inplenentation as the Uniform

Hazar dous Waste: Shipnent Manifest (Appendix C, but
specifically designated for asbestos containing waste. An
asbestos manifest is a waste tracking formused to verify
t hat asbestos waste is deposited at an approved waste
site. Each renoval operator enters information onto the
mani fest pertaining to the amount of asbestos waste, and
t he desi gnated disposal site, for each waste shipnent from
a renoval site. The transporter of the waste then

acknowl edges on the manifest that he has received the

I ndi cat ed anount of asbestos waste for shipnent to the

desi gnated di sposal site. Before the transporter hauls
the waste, the renoval operator keeps a copy of the

mani fest indicating that the transporter has received the
waste for shipnment to a NESHAP approved di sposal site.
When the transporter arrives at the disposal site, the

di sposal site operator acknow edges on the nmanifest that

t he asbestos as described by the generator was di sposed of
at the designated disposal site. At this point the

mani fest formis conplete. Now, the original is sent to
t he del egated agency informng enforcenent personnel that
the waste was properly di sposed, one copy is sent to the
renoval operator indicating regulatory conpliance, and the
ot her two copies are naintained by the transporter and the
di sposal site operator.

Noti fication Fees

This alternative would require the owner/operator of a
renoval site to submt notification with a notification fee
In an anount determned by the am ount of asbestos contai ning
materi al involved in the renoval operation. For instance |,
I f renmoval entails over 1000 line ar feet or 5000 square feet
of asbestos containing material, a $500 notification fee may
be required. For renovals involving less than 1000 linea r
feet or 5000 square feet but grea ter than 260 |inear feet or
160 square feet a notification fee of $250 may be required.

I f the del egated agency's asbesto s renoval regul ation covers
renoval activities that involve |levels of asbestos containin g
materials less than that of EPA's threshold (260 |inear feet
or 160 square feet, a different fee would be required. B vy
I npl ementing this alternative del egated agencies can fund a



significant | evel of their enforcenent program dependi ng on

the level of fees required.

Wile these alternatives are not required a s a nandatory part
of an acceptabl e a sbestos denolition and renovati on enforcenent
program, they do represent exanples of how state and loca |
agenci es can inprove their know edge of the regula ted community.
Al though these options may have their own resource demands
I npl ementation of these kinds of activities should ultimatel vy
allow state and | ocal agencies to inprove their co npliance rates
whi l e mai ntai ning a reasonabl e resource conmm tnent.

Concurrent wth the inplementation of one of the abov e
requi renents, stat es nust enploy a penalty policy with fines of
sufficient stringency for each violation type in order t o
achi eve an acceptable enforcenent alternative for maintainin g
enf orcenment postur e when inspection |evels suffer from budgeted
restrictions. Enforcenent alternatives are to be aggressivel vy
I mpl enrented by states seeking cost effective enforcenen t
met hods, and shoul d not have the effect of dimnis hing the state
enf or cenent post ure. A penalty policy change wthou t
| npl enentation is not acceptable. EPA and states nust agree on
a mni num acceptable |level of state inspections and vigorou s
pur suance of violators.

7. Federal Enforcenent Options - EPA has the authority t o
use admnistrative and/or judicial enforcenent against asbestos
NESHAP violators. Admnistrative actions nmay be taken when EP A
has the opportunity to stop nonconpliance and establish NESHAP
practice. . EPA cannot collect penalties admnistratively
al though several state. have that authority. Regions shoul d
encour age states which are able to collect admnistrativ e
penalties to do so |iberally.

The only way EP A can collect penalties is through judici al
action. Considering that EPA and the delegated states ar e
uncovering increasingly high nunbers of violations, judicia |
actions taken against violators should be expected to increas e
al so. However, nationw de, this has not been the case. Th e
rate of asbestos NESHAP referrals has been relatively stagnant
as the rate of violations uncovered continues to rise substan -
tially. An intended effect of this strategy is to induce a n
Increased rate of referrals fromthe Regions and del egat ed
agenci es.

Figure 1 on page 14 illustrates the various enforcenent
options. Choosing the appropriate option for each
denolition/renovation source in violation, for which £PA
takes the enforcenent prerogative neans using admnistrative
and/or judicial enforcenent action, unless the matter can be
resolved informally or should be referred to OSHA or anot her
EPA pr ogr am of fi ce.



. Admnistrative Actions

EPA can pursue adm nistrative actions through Section
113(a)(3) orders or Section 303 orders, although Section 303
of the Act is seldomused in asbestos NESHAPenforcenent.
Notices of Violation (NOV) ' are often issued by EPA to NESHAP
vi ol ators, although NOvs issued by EPA have | egal
significance only when issued to violators of State Inple-
nentation Plans (SIP). Because the CAA does not require the
use of NOVs for NESHAP sources, an NOV issued to a NESHAP
source is nothing nore than an infornmal warning.

Section 113(a)(3) orders may be issued to violators when
they are found out of conpliance with substantive
requi rements while renoval work is ongoing. In order to
assist the Regions in this procedure, a generic 113(a)(3)
order which can be issued in one day is presented in
APPENDI X M Also included in APPENDIXMIiS a generic tenporary
restraining order which can be used if the situation is
consi dered serious enough. Section |13(a)(3) orders can
require i medi ate conpliance, and al though EPA cannot
collect penalties with the order, the issuance of a
8113(a)(3) order subjects the source to penalty liability in
a judicial action under 8113(b). Section 113(a)(3) orders
shoul d al so be issued to sources which continuously subm t
deficient notifications. Such an order prohibits further
submttal of deficient notifications, and nakes the
contractor liable for penalties pursuant to the order as
well as the NESHAPitself. [Issuing an NOV in this situation
does conparatively little. An exanple of a conbined Section
113(a)(3) order/Section 114 Information Request is shown in
Appendi x D

[1. Judicial Action.

Judi ci al action under the asbestos NESHAP can take the
fore of a civil action as provided for in Section 113(b), or
a crimnal action as provided for in Section I13(c). EPA
can al so pursue a civil action wunder Section 303, however,
no Region has done this to date. The Septenber 28, 1987
menor andum entitled "Procedures for Pre-Referral settlenent
of Asbestos Denolition and Renovation Cases" (Appendi X E)
outlines procedures for negotiated settl enent through
judicial consent decree. These procedures are designed to
facilitate

1 NOV is used here as a generic termto include |etter of
violation, finding of violation, notice of deficiency, etc.



Figure 1 (see original docunent)



the settl enent process and enabl e Regions to increase judicial
enf orcenent w thout straining resources.

EPA may bring a 8113(b) civil action for injunctive relief
requiring conpliance with the regul ati ons. EPA may al so seek civil
penalties of up to S25,000 per day of violation. EPA s present
asbest os NESHAP penalty policy is shown in Appencis B. Al though
civil actions under 113(b) do not ordinarily seek i mediate
injunctive relief, the broad grant of authority to commence a
civil action for a permanent or tenporary injunction" enconpasses
tenporary restraining orders and prelimnary in junctions. In
ot her words, the Governnment coul d proceed under | 13(b)to seek
| medi ate conpliance with the asbestos standards, as well as civil
penalties, provided it can satisfy the |legal standard for
I medi ate injunctive relief.

EPA can initiate a Section 113(c) crimnal enforcenent
proceedi ng when there is evidence that a person know ngly viol at ed
t he asbestos denolition and renovation requirenments. A conviction
under the crimnal provision of the dean Air Act can result in
I mpri sonment of up to one year and/or a penalty of up to S25, 000
per day of violation, and greater sanctions are faced for a
subsequent conviction. The effective use of the crimnal
provi sions can provide a strong nessage to the regul ated community
that EPA does not tolerate blatant disregard for the asbestos
NESHAP

[11. Contractor Listing

Anot her useful enforcenent option is contractor listing as
described in 40 CFR 515.10 - 16. Wien EPA lists a contractor that
contractor cannot be awarded any contract to performwork where
Federal funds are involved. Also, a listed contractor cannot be
subcontracted to renove asbestos by another contractor under
contract wth the federal governnent to perform asbestos renoval.
Contractors convicted of crimnal NESHAP viol ati ons under CAA
Section 113(c) are automatically listed as provided in 815.10
(Mandatory Listing). Under 815.11 (D scretionary Listing) EPA can
| ist contractors which have violated a 8113(a) admnistrative
order, received any formof civil ruling fromany court , or are
the subject of a civil enforcenent action fromEPA  Additionally,
I f any person who owns or supervises a contractor firmis
convicted of a crimnal offense by any court, that contractor firm
can be |isted. Appendi x K intended to clarify the application of
contractor listing. State certification requirenents should
require that state certification wll be revoked if a contractor
becones |i sted.

8. Choosing Enforcenent ptio n - Whendetected, each violation
shoul d be entered into the conputer tracking systemdescribed in
Appendi x A so as to provide a record of violations |isted by




contractor. |In order to assist in deciding when these records
I ndicate that a particular enforcenent action is appropriate, the
foll owi ng-tabl es were constructed.

TABLE 1

Notification Violation Response
No notification 113(a) order
Submittal of late notification 113(a) order

which is not received in tinme
to schedul e i nspection

Submttal of notification which 113(a) order
is mssing dates, |ocation and/or
amounts of asbestos

Submttal of an inconplete notice 113(a) order
of renoval (M nor viol ations)

Conti nued submttal of inconplete 113(a) order
notifications Mnor violations)

Violation of Oder 113(a) order
* As stated previously, this is done £or every violation type.
TABLE 2

Subst anti ve Vi ol ati ons*

Detected during early stages 113(a) order
of renova

i) Vi oCaih s iothe 1s ubiseiquenct iyon

corrected
ii) Violation
conti nues
iii1) Unsure whether or not | ssue 114 Information
violation corrected Request and Consi der
Gvil Action
Detected after renoval or during | ssue 113(a) Order
final stages of renoval while witing civil

referral package

e Substantive violation is a work in practice violation detected
during inspection or froma 8114 information request response.

9. Assessing Penalties - The Asbestos denolition/ Renovation




Penalty Policy (Appendix B) provides the framework for assess-
ing penalties for settlenment purposes under the asbestos NESHAP.
Consi stent with the conprehensive penalty policy, the Region
shoul d determ ne a prelimnary deference anounts by assessing an
econom ¢ benefit conmponent and a gravity conponent. This anount
may then be adjusted upward or downward by consi derations of
other factors, such as degree of willful ness and/or negli gence,
hi story of nonconpliance, and ability to pay. As stated by the
| nspector Ceneral's office, when resolving litigated cases
contractors shoul d be required whenever appropriate to provide a
i st of asbestos renoval jobs for which the contractor did not
get the bid, and the nanmes of the successful contractors. Al so,
del egat ed agenci es shoulid be required to docunent any
mtigating factors that result in penalty waivers or reductions.

10. Reporting - The format for SPMS reporting has been
revised. The SPM5 form shown in Appendi x G provides the fornat
which will now be required for SPMS reporting. Violations wll
be reported in terns of substantive violations (work practice
viol ations discovered during inspection or froma 8114
i nformati on request response) and notification violations (late
noti ces, notices |acking dates, |ocation and/or anount of
asbestos in proper units). Al so, the nunber of sources
i nspected wll be reported. Wen reporting the nunber of
referrals, include only those civil and crimnal litigation
action~ initiated in the sanme Quarter as the SPM5 report
i ndicates. Collection referrals are not to be included

Regi ons nust ensure that there is no double counting of
notifications. The practice of reporting two notifications (one
reported by the Region, and the other by the del egated agency)
for one renoval activity nmakes it inpossible to correctly assess
t he nunber of renoval jobs for which notification were
submtted. The nunber of inspections reported fromthe
del egat ed agenci es shoul d consist of only those inspections
nmeeting the criteria for a reportable conpliance inspection as
described in Section 4 of this docunent.

11. Regional Oversight - Regional Ofices should inplenent an
oversight programto ensure that the del egated agencies are
perform ng acceptabl e conpliance inspections, and resol ving
viol ations appropriately. Performng joint EPA-state
I nspections is the best nethod to revi ew del egat ed agency
I nspections and establish the criteria which constitutes an
accept abl e conpliance inspection. Each-delegated state's
program shoul d be eval uated to assess inspector training and
safety as well. For Regions with both del egated and undel egat ed
states, Regional inspections should be concentrated in the
undel egated state’s Region should construct witten reviewabl e
| nspecti on prograns which incorporate the inspection
criteria docunented in Section 4 of this docunent as well as




the targeting systemestablished in Section 5 of this docunent
Regi ons shoul d al so ensure that del egated states do |ikew se.
A witten assessnent of each del egated agency's conpliance
with grant conditions including the verification of program
results shoul d be nmade sem -annual ly by the Regi ons.

12. G oss-Program Coordination - In addition to being
regul ated under the NESHAP program asbestos is regul ated
under OSHA provisions, the EPA Toxic Substances Control Act
(TSCA) Title 1, and TSCA Title Il. Under TSCA Title |, the
TSCA Worker Protection Rule regul ates any asbestos abat enent
wor k (renoval, encapsul ation, or enclosure) perfornmed by
persons enpl oyed by state, county, or |ocal governnent in
t hose states w thout an OSHA del egat ed~program or an EPA
approved exenpt program These states are listed in Appendi x
J. The O fice of Toxic Substances expects to extend coverage
of its Wrrker Protection Rule to service personnel who, in the
course of operations and nai ntenance activities, receive
exposures conparable to those experienced by private sector
servi ce workers perform ng work subject to OSHA

The OSHA provisions require an 8-hour tinme-weighted
aver age airborne enpl oyee exposure of not greater than 0.2
fibers per cubic centineter of air. Engineering controls, wet
met hods, respirators and special clothing are required. The
Wrker Protection Rule inposes the sane maj or requirenents of
the OSHA provisions, but differs in that the Wirker Protection
Rule applies solely to activities involved in asbestos
abatenment, in contrast to the OSHA standard which applies
generally to any construction activity invol ving exposure to
asbestos. NESHAP i nspectors can hel p OSHA' s enf or cenent
efforts by reporting the absence of required OSHA safety
measures at inspected NESHAP renoval sites. To hel p inpl enent
such an effort the standardized NESHAP inspection checkli st
(Appendi x H) has a section for recording the presence or
absence of required OSHA neasures. Wen the negligence of
OSHArequirenents are noted by NESHAPi nspectors, OSHA shoul d be
notified as soon as possible. Wen the negligence of CSHA
requirenments are observed at a NESHAP site where removadwork is
bei ng done by state or |ocal governnent
enpl oyees at one of the states |i~ted in  Appendix Jin -
addition to notifying OSHA - the inspector should ensure that
t he TSCA Regi onal A bestoe Coordinator tRAC) is notified as
wel | for pos~ible violations of the Wrker Protection Rule.

Under TSCA Title 11,the Asbestos Hazar d~Emergency Response Act
(ARERA) requires local educational agencfe. (LEAs) to inspect
school buil dings for asbestos containing material, anddevel op
and i npl enent managerial plans. Persons designing and
conducting response action (i.e.,renoval, encapsul ation

encl osure, or repair) in a school building nust be accreditedunder



AHERA for that activity.

EPA NESHAP and TSCA prograns in the Regions should be
coordinated to maxi mze information collection and shari ng,
consol i date conpliance assistance efforts, and unify enforce-
ment activities anong all the Agency's asbestos prograns.
Pilot progranms should be initiated to formally or informally
coordi nate NESHAP and TSCA activities in the field. In Region
vil,a full-tinme technical assistant under the Senior Environ-
ment al Enpl oynment program of the American Associ ation of
Retired Persons (AARP) acts as |iason between NESHAP and TSCA
efforts. In Region X, the NESHAP coordinator and the TSCA RAC
voluntarily coordi nate programactivities to nmaxi mze
resources and provide a nore unified presence to the affected
public.

When a NESHAP i nspector inspects a renovation taking place
at a school, the inspector should ascertain whether or not
site supervisors and renoval workers are accredited under the
EpA Mbdel Plan required by AHERA. |If AHERA accredi dation

~requi rements have not been net, this should be reported to the
TSCA RAC. Considering that nost TSCA inspections are
perfornmed by AARP personnel who are restricted fromentering
renmoval sites when work is ongoing, TSCA can benefit greatly
fromany pertinent information obtained by the observations
of NESHAP i nspectors inside the renoval area. If the TSCA
program devel ops a panphl et descri bi ng AHERA recor d- keepi ng
and clearing response action requirenents, NESHAP i nspectors
can hand these out at schools they inspect. NESHAP i nspectors
can also verify if transportation and di sposal of asbestos
wastes fromthese schools is in accordance w th NESHAP/ DOT
requi rements. Al so, NESHAP personnel should informthe TSCA
section when a notification is received froma school .

EPA TSCA inspectors should notify the NESHAP Regi onal
Asbest os Coordi nator (RAC) whenever apparent viol ations of
wet ting, bagging, no visible emssions, and/or disposal
requi rements at NESHAP renoval sites are observed by their
I nspectors. TSCA inspectors can al so provide the NESHAP RAC
with a list of known renoval. based on recorda inapectione.
CSHA i nspectors should also notify the NESHAP RAC when
potential NESHAP viol ati ons are observed.

As nenbers of the Federal Asbestos Task Force established
In June 1983, EPA and OSHA are mandated to develop a unified
federal approach for the regul ation of asbestos. The preceed-
I ng coordination recomendati ons are exanpl es of objectives
whi ch shoul d be agreed to in witing by the EPA offices end
CSHA to nenorialize that this type of cooperation will take
pl ace.



